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Abstract. On December 13, 2001, President Bush gave formal notice to Russia that the United States is 
withdrawing from the Anti-Ballistic Missile Treaty because of the constraints it imposes on the testing of missile 
defense system; and six months later the treaty effectively terminated. The treaty has been in force since 1972. 
Legal considerations that arise with respect to withdrawal concern whether the treaty allows for withdrawal; if 
so, the procedure to be followed; and the constitutionality of the President doing so without the involvement of 
the Senate or Congress. This report discusses those issues. 
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Summary 



On December 13, 2001, President Bush gave formal notice to Russia, Belarus, 
Kazakhstan, and the Ukraine that the United States was withdrawing from the Anti- 
Ballistic Missile Treaty because of the constraints it imposes on the testing of missile 
defense systems; and six months later, on June 13, 2002, the treaty effectively 
terminated. The ABM Treaty has been in force since 1972. Pertinent legal questions 
that have been raised about U.S. withdrawal concern whether the treaty allows it; if so, 
the procedure to be followed; and, finally, the constitutionality of the President doing 
so unilaterally without the involvement of the Senate or Congress. This report briefly 
discusses these issues, as well as the recent federal district court decision in Kucinich 
v. Bush dismissing a suit by 32 members of the House challenging the constitutionality 
of the President’s action. This report will be updated as events warrant. 



Summary of the ABM Treaty 

On August 3, 1972, the Senate gave its advice and consent to the Treaty between the 
United States of America and the Union of Soviet Socialist Republics on the Limitation 
of Anti-Ballistic Missile Systems. 1 President Nixon ratified the treaty on September 3, 
1972; and the treaty entered into force on October 3, 1972. In 1974 the parties agreed to 
an amendatory protocol reducing the number of deployments of ABM systems from two 
to one. 2 As amended, the treaty bound each party 

! “not to deploy ABM systems for a defense of the territory of its country 
... [or] for defense of an individual region except as provided in Article 
ID” (Article I); 

! “not to develop, test, or deploy ABM systems or components which are 
sea-based, air-based, space-based, or mobile land-based” (Article V); 



1 TIAS 7503; 23 UST 3435 (1972). 

2 TIAS 8276; 27 UST 1645 (1976) (entry into force). 
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! “not to give missiles, launchers, or radars, other than ABM interceptor 
missiles, ABM launchers, or ABM radars, capabilities to counter 
strategic ballistic missiles or their elements in flight trajectory, and not 
to test them in an ABM mode” (Article VI); 

! “not to deploy in the future radars for early warning of strategic ballistic 
missile attack except at locations along the periphery of its national 
territory and oriented outward” (Article VI); and 
! “not to transfer to other States, and not to deploy outside its national 
territory, ABM systems or their components limited by this Treaty” 

(Article IX). 

Thus, the treaty did not bar the parties from developing, testing, and deploying a fixed 
land-based ABM system. 3 Nor did it bar the testing, development, and deployment of 
non- ABM missiles, launchers, and radars useful in defense against aircraft or against 
short-range battlefield or theater ballistic missiles. But it did bar the parties from giving 
such non- ABM components and systems the “capabilities to counter strategic ballistic 
missiles or their elements in flight trajectory”; and it did bar the testing of such 
components and systems “in an ABM mode.” These were the provisions that imposed 
the most serious constraints on the Administration’s proposed missile defense program. 

Treaty Provisions Regarding Withdrawal 

Article XV of the ABM Treaty stated that “[t]his treaty shall be of unlimited 
duration.” But it also provided for withdrawal upon six months notice to the other party 
under certain “extraordinary” circumstances, as follows: 

Each Party shall, in exercising its national sovereignty, have the right to withdraw 
from this Treaty if it decides that extraordinary events related to the subject matter of 
this Treaty have jeopardized its supreme interests. It shall give notice of its decision 
to the other Party six months prior to withdrawal from the Treaty. Such notice shall 
include a statement of the extraordinary events the notifying Party regards as having 
jeopardized its supreme interests. 

Such withdrawal upon notice provisions are common in treaties, both multilateral and 
bilateral. Except in modern arms control treaties, however, it is not common for 
withdrawal to be conditioned upon “extraordinary events ... [that] have jeopardized ... 
supreme interests.” In arms control agreements that language appears to be fairly standard 
and usually (but not always) includes the requirement that the withdrawing party articulate 
the extraordinary events justifying withdrawal. 4 



3 Article III, as amended, allowed each party to deploy one such system around either its capital 
or an ICBM complex. The USSR chose to deploy its system around Moscow, while the U.S. 
chose to defend an ABM complex in North Dakota. But the U.S. dismantled its system within 
a few months of its deployment. 

4 See, e.g., the Treaty on the Non-Proliferation of Nuclear Weapons, 21 UST 483 (1970) (Article 
X); the Convention on the Prohibition of the Development, Production and Stockpiling of 
Bacteriological (Biological) and Toxin Weapons and on Their Destruction, 26 UST 583 (1975) 
(Article XIII); the Convention on the Prohibition of the Development, Production, Stockpiling 
and Use of Chemical Weapons and on their Destruction (1997); the Treaty on Conventional 
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